Filed Dec 28, 2023 3:13 PM Office of Administrative Hearings

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
DURHAM COUNTY 23 INS 00738

BLUE CROSS AND BLUE SHIELD OF
NORTH CAROLINA,

)

)

)
Petitioner, )

)

V. )

)

NORTH CAROLINA STATE HEALTH )
PLAN FOR TEACHERS AND STATE )
EMPLOYEES, )
)

Respondent, )

)

and )
)

)

)

)

AETNA LIFE INSURANCE COMPANY,

Respondent-Intervenor.

RESPONDENT-INTERVENOR’S MEMORANDUM IN
SUPPORT OF ITS MOTION FOR PARTIAL SUMMARY JUDGMENT

NOW COMES Respondent-Intervenor Aetna Life Insurance Company (“Aetna’), by and
through its attomeys of record, and submits this Memorandum in Support of its Motion for Partial
Summary Judgment filed contemporaneously herewith.

INTRODUCTION

Respondent North Carolina State Health Plan for Teachers and State Employees (“State
Health Plan” or “Plan™) issued a request for proposals (“RFP”) for third-party administrative
services (“TPA Services™) on August 30, 2022 (“2022 TPA RFP”). On December 14, 2022,
consistent with the written recommendation of the Evaluation Committee, and pursuant to the
unanimous vote of its Board of Trustees, the State Health Plan awarded the contract to provide

TPA Services (“TPA Contract”) to Aetna. Accordingly, for the first time in over 40 years,






(Dep. Ex. 20; see also D. Jones Dep. 256:5-266:18; Blue Cross NC 30(b)(6) Dep. 36:9-37:2; Dep.
Ex. 21.)

On May 9, 2022, Aetna first learned that the State Health Plan declined to exercise the two
option years under Blue Cross NC’s current contract, and that the TPA Contract would instead be
put out to bid. (Aetna 30(b)(6) Dep. 59:6—17.) The State Health Plan met with prospective
Vendors in June 2022 to discuss the upcoming RFP, including modernizations to the procurement
process, and to give Vendors the opportunity to ask questions. (See D. Jones Dep. 44:3—45:13,
59:6-7,246:7-251:1; see also Dep. Ex. 13 at Y 7-25; R. Watson Dep. 40:5—41:1; Blue Cross NC
30(b)(6) Dep. 263:25-265:22; Aetna 30(b)(6) Dep. 118:1-120:16.) While Aetna met with the
State Health Plan twice before the issuance of the 2022 TPA RFP, (D. Jones Dep. 52:2-5), Blue
Cross NC only met with the State Health Plan once, (Blue Cross NC 30(b)(6) Dep. 44:3—12).
According to Aimee Forehand, the Associate Vice President of Blue Cross NC’s State Health Plan
Segment, (Blue Cross NC 30(b)(6) Dep. 9:1-3), prior to the issuance of the 2022 TPA RFP, Blue
Cross NC’s main “focus at that time was really on fixing all the problems we had related to the
[FACETS] migration. . . . We were trying to do everything we could to solve those problems so
that perhaps it wouldn’t go out to bid.” (Blue Cross NC 30(b)(6) Dep. 13:9-14.)

On August 30, 2022, the State Health Plan issued the 2022 TPA RFP. (Dep. Ex. 5 at 1.)
The 2022 TPA RFP included two phases. First, all prospective Vendors were asked to confirm
that they could meet all Minimum Requirements of the 2022 TPA RFP. (/d. at 13.) Vendors that
did not meet the Minimum Requirements were disqualified from further consideration, whereas
the Vendors that confirmed all Minimum Requirements were invited to submit cost and technical
proposals. (/d.) The technical proposal was scored out of 310 points. (/d. at 24.) Vendors were

asked to complete Attachment L: Technical Requirements Response, by marking “confirm” or



“does not confirm” for each of the 310 Technical Requirements and instructed that “[u]nder no
circumstances will narrative or text be accepted as a response.” (Id. at 118; see also Dep. Ex. 37.)

The cost proposal was scored out of 10 points. (Dep. Ex. 5 at 24.) The 2022 TPA RFP
explained that three components of the cost proposals would be scored: network pricing (six (6)
points), administrative fees (two (2) points), and network pricing guarantees (two (2) points). (/d.
at 24-25.) With respect to scoring administrative fees, the 2022 TPA RFP provides:

2) Administrative Fees — two (2) points

a) Projected administrative fees will be calculated for each Vendor based on
their response to the cost specifications.

b) The highest ranked (or lowest administrative fees) proposal will receive
the full two (2) points allocated to this section.

c) All other proposals will be ranked and may receive one (1) or zero (0)
points based on their administrative fees in comparison to the lowest
administrative fee proposal and the other proposals.

(Id. at 25.) With respect to network pricing guarantees, the 2022 TPA RFP provides:
3) Network Pricing Guarantees — two (2) points

a) Proposals will be evaluated and ranked based on their proposed network
pricing guarantees. The value of the pricing guarantees will be based on the
combination of the competitiveness of the guaranteed targets and the amount
placed at risk.
b) The proposal that offers the network pricing guarantees with the greatest
value will be ranked the highest and will receive the full two (2) points allocated
to this section.
c) All other proposals will be ranked and may receive one (1) or zero (0) points
based on the value of their proposed pricing guarantees in comparison to the
highest ranked proposal and the other proposals.

(1d.)

For the network pricing component of the cost proposal, Vendors were given a claims

repricing file containing the State Health Plan’s claims experience for calendar year 2021 and were









On February 16, 2023, Blue Cross NC filed a Petition for Contested Case Hearing in the
Office of Administrative Hearings in Durham County, North Carolina, restating the arguments in
its bid protest letter primarily challenging the design of the 2022 TPA RFP, and asking this
Tribunal: (1) to order that the TPA Contract be awarded to Blue Cross NC; and (2) in the
alternative, vacate the Award to Aetna and order the Plan to issue a new RFP. The Parties have
exchanged interrogatories, requests for production of documents, and requests for admission; and
have taken the depositions of fact and putative expert witnesses. All discovery closed on December
1, 2023, and this contested case is now ripe for disposition by summary judgment.

STANDARD OF REVIEW

Summary judgment is appropriate if “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that any party is entitled to a judgment as a matter of
law.” N.C. Gen. Stat. § 1A—1, Rule 56(c). A tribunal may enter partial summary judgment. /d. at
Rule 56(a); see also Hill Truck Rentals, Inc. v. Hubler Rentals, 26 N.C. App. 175, 215 S.E.2d 398
(1975). N.C. Gen. Stat. § 150B-33(b)(3a) authorizes this Tribunal to rule on motions for summary
judgment. See also 26 N.C.A.C. 03 .0115.

“A fact is material only if it constitutes a legal defense to a charge, or would affect the
result of the action, or its resolution would prevent the party against whom it is asserted from
prevailing on the point at issue.” Hilliard v. N.C. Dept. of Corr., 173 N.C. App. 594, 598, 620
S.E.2d 14, 18 (2005). “A genuine issue of material fact is one that can be maintained by
substantial evidence. Substantial evidence is such relevant evidence as a reasonable mind might

accept as adequate to support a conclusion and means more than a scintilla or a permissible



inference[.]” Ussery v. Branch Banking and Trust Co.,368 N.C. 325,335,777 S.E.2d 272,278-79
(2015) (internal quotation marks and citations omitted).

Under the North Carolina Administrative Procedures Act, to prevail on the merits, a
petitioner must demonstrate that the respondent agency:

has deprived the petitioner of property, has ordered the petitioner to pay a fine or

civil penalty, or has otherwise substantially prejudiced the petitioner’s rights and

that the agency did any of the following:

(1) Exceeded its authority or jurisdiction.
(2) Acted erroneously.

(3) Failed to use proper procedure.

(4) Acted arbitrarily or capriciously.

(5) Failed to act as required by law or rule.

N.C. Gen. Stat. § 150B-23(a).

There are no issues of material fact relating to the Blue Cross NC waiver of its ability to
challenge the terms of the 2022 TPA RFP under N.C. Gen. Stat. § 150B-23(a). Therefore, Aetna
is entitled to partial summary judgment, and Blue Cross NC’s claims should be dismissed to the
extent they are predicated on the express terms of the solicitation.

ARGUMENT

Over the course of this litigation, Blue Cross NC has mounted numerous and evolving
challenges to the terms of the 2022 TPA RFP. Blue Cross NC alleges that the 2022 TPA RFP: (1)
failed to fully explain how points would be awarded for administrative fees and network pricing
guarantees in the cost component of the Vendors’ proposals, (Pet. Contested Case Hearing, Attach.
A, 99 19, 21, 66—70); (2) failed to allocate points amongst the cost criteria according to their
relative importance, (id. at Attach. A, 9 60—63); (3) assigned equal points to all technical
requirements though they were of varying importance, (id. at Attach. A, 99 34, 75—76); (4) did not
allot any points to separately scoring the Vendors’ networks, (id. at Attach. A, 99 8, 46; see also

Dep. Ex. 417 at 5); (5) included an irrational overall scoring methodology that assigned greater



weight to “minor technical features” than “the cost of providing medical care” to Plan members,

(id. at Attach. A, 9 113); (6) barred narrative responses to the technical requirements, (id. at Attach.

A, 9 31); and (7) included technical requirements that were impossible for all Vendors to confirm

or that were not in the best interest of the State Health Plan’s members, (id. at Attach. A, 9 36).

Additionally, Blue Cross NC has forecasted that it intends to offer the following opinion

testimony through its putative experts, Mary Karen Wills and Gregory Russo:

“The Plan’s final scoring methodology for the RFP—a methodology in which the Plan
assigned the vendors one set of points on each of the two components, then ranked the
vendors based on that first set of points, . . . —failed to follow best practices for
procurements.” (Dep. Ex. 403 at 2);

“The Plan’s final scoring methodology for the cost component of the RFP—a methodology

that was not explained in the RFP, . . .—did not follow best practices for procurements.”
(Ld.);

“The Plan’s approach to the technical component of the RFP—an approach in which the
Plan barred all narrative responses, . . .—did not follow best practices for procurements.”
(Id.); and

The State Health Plan erred by failing to validate Aetna’s repricing submission by
reviewing the Aetna’s agreements with providers. (See Dep. Ex. 417 at 5; see also Pet.
Contested Case Hearing, Attach. A, 9 53—-59).

Each of these opinions is predicated upon disagreement with the express terms of the 2022

TPA RFP. For the reasons stated below, under the terms of the 2022 TPA RFP and consistent

with the rule observed in federal bid protest litigation, Blue Cross NC has waived its ability to

challenge the terms of the 2022 TPA RFP as agency error under N.C. Gen. Stat. § 150B-

23(a)(1)—(5) because it failed to timely raise these supposed infirmities during the procurement

process as required by Section 2.3—2.5 of the 2022 TPA RFP.

I. Blue Cross NC has Waived its Right to Challenge the Terms of the 2022 TPA
RFP under Sections 2.3—2.5 and Laches.

Blue Cross NC has waived its claim predicated on the terms of the 2022 TPA RFP under






network pricing guarantees “are conditional rebates of part of a TPA vendor’s administrative
fees—rebates that would be made only if a vendor did not meet its pricing commitments.” (/d. at
Attach. A, 99 60—63; see also Dep. Ex. 403 at q 33.) Each of these supposed infirmities in the
2022 TPA RFP are apparent from the stated scoring methodology for network pricing guarantees
and administrative fees, and the definitions section of the 2022 TPA RFP. (See Dep. Ex. 5 at
1621, 25))

To the extent Blue Cross NC complains that the State Health Plan did not score the
Vendors’ networks as a distinct component of the Vendors’ proposals,! (Pet. Contested Case
Hearing, Attach. A, 4| 46; see also Dep. Ex. 417 at 5 (opining that the differences between the
Vendors’ networks “received no weight in the scoring of the proposals™)), this too was apparent
from the scoring criteria set forth in Section 3.4 of the 2022 TPA RFP, (see Dep. Ex. 5 at 23-25).
Similarly, it was apparent that each of the 310 technical requirements was worth one point, which
Blue Cross NC contests on the basis that the technical “requirements varied significantly in their
importance to the Plan and its members.” (Pet. Contested Case Hearing, Attach. A, 99 34, 75-76.)
The 2022 TPA RFP states that the technical proposal would be scored out of 310 points, (Dep. Ex.
5 at 24), and the Vendors were prompted to confirm 310 technical requirements, (see Dep. Ex. 37).

Next, Blue Cross NC claims that the State Health Plan’s overall method for scoring and
ranking the Vendors’ proposals under the 2022 TPA RFP is unsound, arbitrary, and capricious
because “a vendor whose cost proposal would save the Plan tens of millions of dollars compared

to the next-lowest-cost proposal could receive a lower overall score simply because it did not

! Instead, the State Health Plan made network management a minimum requirement, (Dep. Ex. 5
at 37—38), and evaluated network access through the Vendors’ repricing submissions, which were
scored under the 2022 TPA RFP, (see id. at 24-25; see also Dep. Ex. 215 (“If . . . [the Vendors]
have access problems, it should show up in the pricing in those areas.”)).
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confirm a handful of minor technical requirements.” (Pet. Contested Case Hearing, Attach. A,
113.) Running with this theme, Blue Cross NC’s putative expert witness, Ms. Wills, opines in her
report that “[t]he Plan’s final scoring methodology for the RFP—a methodology in which the Plan
assigned the vendors one set of points on each of the two components, then ranked the vendors
based on that first set of points, . . . —failed to follow best practices for procurements.” (Dep. Ex.
403 at 2.) Ms. Wills states that, in her experience, “the best practice for a final scoring
methodology is instead to assign ranks only once, at the end of the scoring process, after combining
each vendor’s points (properly weighted) for all components of the RFP.” (Dep. Ex. 403 at 5.)
Again, it was clear from the expressly stated scoring methodology in the 2022 TPA RFP that the
Vendors’ proposals would not be scored and ranked in this manner. Instead, it provided that the
Vendors’ cost and technical proposals would be scored and ranked separately. (See Dep. Ex. 5 at
24-25.)

Finally, Blue Cross NC contends that the 2022 TPA RFP included seven Technical
Requirements that were impossible for all Vendors to confirm or were not in the best interest of
the State Health Plan’s members. (Pet. Contested Case Hearing, Attach. A, 4 36.) Notably, Blue
Cross NC was the only vendor that failed to confirm these any of the technical requirements.
(See D. Jones Dep. 109:15—18; see also Dep. Ex. 37.) The technical requirements were listed in
the 2022 TPA RFP and were no surprise to Blue Cross NC. (Dep. Ex. 5 at 44—74.) Blue Cross
NC also argues that the State Health Plan erred by barring narrative responses to validate the
Vendors’ responses to the technical requirements. (Pet. Contested Case Hearing, Attach. A, 9 31;
see also Dep. Ex. 403 at 2.) Blue Cross NC was aware that the State Health Plan was moving at
least some of the requirements from narrative responses to “confirm” or “does not confirm”

responses as early as a meeting with the State Health Plan in June 2022 before the issuance of the
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RFP. (See R. Watson Dep. 41:11-22; see also Blue Cross NC 30(b)(6) Dep. 264:21-265:10,
266:24—-268:2.) Once issued, the 2022 TPA RFP made abundantly clear that, with respect to the
technical requirements, “[u]nder no circumstances will narrative or text be accepted as a response.”
(Dep. Ex. 5 at 118; see also Dep. Ex. 37.) Accordingly, each of the terms of the 2022 TPA RFP
that Blue Cross NC now challenges in this litigation was apparent on the face of the RFP.

B. Second, Blue Cross NC’s delay in challenging the terms of the 2022 TPA RFP was
unreasonable because Blue Cross NC failed to raise any questions, issues, and

exceptions to the 2022 TPA RFP during the procurement process as required by
Sections 2.3—2.5 of the 2022 TPA RFP.

Blue Cross NC’s delay in objecting to the terms of the 2022 TPA RFP is unreasonable
because Blue Cross NC failed to redress its concerns in a timely manner pursuant to the procedures
in the 2022 TPA RFP. Section 2.3 of the 2022 TPA RFP states:

If Vendors have questions, issues, or exceptions regarding any term, condition,
or other component within this RFP, those must be submitted as questions
in accordance with the instructions in Section 2.5 PROPOSAL QUESTIONS.
If the State determines that any changes will be made as a result of the questions
asked, then such decisions will be communicated in the form of an Addendum.

If a Vendor desires modification of the terms and conditions of this
solicitation, it is urged and cautioned to inquire during the question period,
in accordance with the instructions in this RFP, about whether specific language
proposed as a modification is acceptable to or will be considered by the State.

(Dep. Ex. 5 at 11 (emphasis added)). The 2022 TPA RFP defines “must” as “that which is a
mandatory requirement.” (/d. at 20.)
The instructions in Section 2.5 of the 2022 TPA RFP provide:

Written questions shall be emailed to Vanessa.Davison@nctreasurer.com with a
copy to SHPContracting@nctreasurer.com by the date and time specified above [in
Section 2.4 RFP Schedule]. When submitting Minimum Requirements
questions, Vendors should enter “RFP # 270-20220830TPAS: Minimum
Requirements Questions” as the subject for the email. When submitting all other
questions, Vendors should enter “RFP #270-20220830TPAS Questions.”
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Attachment L ‘Technical Requirements Response’ should be submitted by Vendors that pass the
Minimum Requirements as set forth in Section 2.4 RFP Schedule.” (Dep. Ex. 43 at 10—12.)

Therefore, even if the Tribunal concludes that the 2022 TPA RFP is ambiguous as to the
scope of the questions required by Section 2.3 of the 2022 TPA RFP, which Aetna denies, Blue
Cross NC had actual notice that Vendors were required to raise any objections or requested
modifications to the terms of the 2022 TPA RFP more than three weeks before the October
10,2022 deadline to submit all questions. (See Dep. Ex. 5 at 12; see also Blue Cross NC 30(b)(6)
Dep. 269:7—-17 (acknowledging that other vendors asked whether the State Health Plan would
consider eliminating or modifying certain requirements in the 2022 TPA RFP)). Though Blue
Cross had an express opportunity to raise any issues or concerns during the question-and-answer
periods before proposals were due and at a time when the State Health Plan could have modified
the 2022 TPA RFP, it did not do so. (See Dep. Exs. 41—42; see also Blue Cross NC 30(b)(6) Dep.
269:7-271:13; R. Watson Dep. 43:13—44:6.)

C. Third, Blue Cross NC’s delay has worked to Aetna’s disadvantage and resulted in a
change in the relations of the parties.

Blue Cross NC’s delay in challenging the terms of the 2022 TPA RFP has also “worked
to the disadvantage” of Aetna and resulted in “change in the condition of the property or in
the relations of the parties.” Town of Cameron, 150 N.C. App. at 177, 563 S.E.2d at 201 (citing
Abernethy, 109 N.C. App. at 464, 427 S.E.2d at 878). Aetna has now been awarded the
TPA Contract, which has a two-year implementation period with contract performance to
begin on January 1, 2025. (Dep. Ex. 5 at 12.) Blue Cross NC seeks equitable relief in this

contested case, asking this Tribunal: (1) to order that the TPA Contract be awarded to Blue Cross
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